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 This discussion document from the Gay and Lesbian Special Interest Group has been welcomed by College's Council. It is intended that the document will stimulate debate in relation to the reform of mental health legislation.

 Lesbians and gay men are a hidden, disadvantaged minority in Britain. Little is known about their psychological health, social well-being or needs for care. Unlike people from ethnic minorities, gays and lesbians can blend with the heterosexual majority, but this can be at the psychological and social cost of hiding their lifestyle from friends and even family. Furthermore, they have no recourse to legal protection from discrimination. Partners of gay men and lesbians have few rights and are rarely recognised in law, including within the context of the Mental Health Act 1983. Currently, there is no duty to consult gay and lesbian partners when the Mental Health Act is used, despite the fact that such a partner may be the most appropriate individual. This haphazard recognition of gay and lesbian partners may be perceived as discriminatory and leads to anomalies and conflict in the use of the Act. In addition to the Mental Health Act, these issues may be pertinent to other statutory legislation:



	
(a) the Childrens Act


	
(b) law relating to testamentary capacity and power of attorney


	
(c) employment law


	
(d) Scotland's Incapacitated Persons Act.






Definitions
	Next of kin
	
 The term next of kin has a very limited legal meaning. It constitutes an element of common law relating to the disposal of property to blood relations where an individual dies intestate.


	Nearest relative
	
 This term is specific to the civil sections of the 1983 Mental Health Act. According to Section 26 of this Act, the person designated nearest relative follows an order of precedence, depending upon the availability of people higher up in that order. Identified nearest relatives have a number of potential rights. They can apply for the patient to be detained under Section 2, 3 or 4; they can apply for a patient's discharge under Section 23; and they must be informed of admissions under Section 11 and proposed discharges under Section 133 of the Act, unless the patient objects. Perhaps the requirement most frequently applied is that the nearest relative should be consulted before a Section 3 admission, if ‘reasonably practicable’. Same-gender partners are not construed as being equivalent to spouses, who are the first-named ‘nearest relatives’ in the Mental Health Act.







 Same-gender partnerships

 The status given in English law to same-gender partnerships or relationships is limited. It is significantly different from that given either to heterosexual marital relationships or heterosexual unmarried partnership relationships. Similar differences in status pertain in the European Court of Human Rights, which has not yet accepted arguments that same-gender partners are entitled to respect for ‘family life’ although the relationship may be ‘a matter affecting private life’.

 Co-residence with an individual for 5 years or more means that a gay or lesbian partner can be construed as the nearest relative, but they would come last on the list. The net result of this is that same-gender partners are significantly less likely to qualify as a ‘nearest relative’ than opposite-gender partners. Also, the biological family of origin is (always) likely to take precedence over social relationships. At present, the patient detained under the Act has no right to influence who is construed as the nearest relative. However, a case recently brought before the European Court of Human Rights (J. T. v. United Kingdom, 2000) has gone some way to suggest that this situation might change. The consequence of this would be that patients would have some room for advance directives.

 The proposed new Mental Health Act White Paper has introduced the term ‘nominated representative’ rather than nearest relative. This designation will be the responsibility of approved social workers, who are in a position to consult close relatives or main carers and to take into account any views that the patient has expressed in a recent advance directive. The role of this person may be rather different in that his/her capacity to object to admission and his/her capacity to discharge are removed. It is anticipated that he/she would be involved more closely in in-patient care. The proposed new Act may or may not affect same-gender partnerships in particular ways. Given the power that continues to reside in approved social workers, their attitude, as representatives of mental health services, to same-gender partnerships will be crucial.




 Practical issues in clinical care relating to same-gender partnerships

 Gay and lesbian users of mental health services face a number of common difficulties.



	
• For some service users, the experience of growing up gay or lesbian leads to feelings of exclusion and experience of homophobia within their family and results in mental distress.


	
• Those users presenting to mainstream services encounter difficulties such as feelings of isolation, reluctance to disclose their sexual orientation and avoidance of services, all of which can contribute to insufficient or inappropriate care.


	
• Gay and lesbian users of mental health services face issues in relation to the gay and lesbian community, where being a mental health service user is not welcomed and can lead to further discrimination.


	
• Mental health service users admitted to in-patient services may encounter homophobia in staff and other patients (as well as that arising in their family of origin and in the wider community). Such individuals are poorly placed to resist these prejudices.


	
• The essential problem for gay and lesbian mental health service users is that their partners tend not to be treated by such services on an equal basis. One obvious example of this is in the recording of next of kin in in-patient notes. The Royal College of Nursing recommended the alternative term ‘contact person’ for use in recording information about all patients' relationships (Royal College of Nursing, 1998). They suggested a range of ways in which appropriate information should be gathered in a confidential manner from gay and lesbian service users.


	
• Other common experiences appear to be: the role of the approved social worker in the Mental Health Act in contacting biological parents who have been out of contact with their relatives for some time; difficulties finding out about the death of a partner; assumptions about partnerships, for example lesbian partners being treated as ‘friends’; the discomfort of professionals unused to and uneasy with dealing with same-gender partnerships; maintenance of non-disclosure of sexual orientation by gay and lesbian service users who have difficulty obtaining private space in in-patient settings.







 Recommendations by the special interest group


 Principles



	
(a) Same-gender relationships should be treated in the same way as heterosexual relationships for the purposes of receipt of mental health services.


	
(b) Lesbian and gay patients are entitled to the same care and treatment as heterosexual patients.


	
(c) Lesbian and gay staff working in NHS settings should have the same rights, and corresponding responsibilities in the conduct of their work, and protection from discrimination as all other employees.







 Legal practice

 The Gay and Lesbian Special Interest Group would support the introduction of ‘nominated representatives’ into the new Mental Health Act, if nomination was made by the patient. Allocation by a professional would only occur if:



	
(a) there was no advance directive;


	
(b) the patient lacked capacity;


	
(c) the patient refused; or


	
(d) the patient's choice was clearly harmful to his/her well-being.




 Future codes of practice should include same-gender partners as de facto next of kin or nearest relative, if these terms are retained.




 Clinical practice

 NHS guidance on information obtained from patients should not include next of kin but should include a contact person.

 NHS in-patient facilities need to accommodate the requirements of gay and lesbian patients in the same way as they accommodate the requirements of other identified patient groups with particular needs.




 Research and training



	
(1) Undergraduate teaching for medical students should include information on gay and lesbian sexuality and lifestyle.


	
(2) NHS trusts need to provide training on gay and lesbian issues in the same way as they provide cultural-awareness training.


	
(3) More research is needed on:



	
(a) gay and lesbian service users' experience of mental health services


	
(b) professionals' knowledge about and attitudes to homosexuality


	
(c) the practice of mental health professionals with regard to gay and lesbian patients.











 Endnote

 This paper is a summary of a debate attended by members of the Gay and Lesbian Special Interest Group, focusing on next of kin and nearest relative issues for gay men and lesbians, entitled Whose Relative is it Anyway? The purposes of the meeting were to clarify the issues regarding nearest relatives and recommend ways of improving the current status of gay and lesbian nearest relatives. It was held at the Royal College of Psychiatrists on the 28 September 2001 and was preceded by presentations on the key issues by: Angela Mason — Executive Director, Stonewall; Polly Mann — Senior Advocate, PACE; Simon Foster — Principal Solicitor, MIND; Ben Wright — Specialist Registrar in Psychotherapy.












   
 References
  
 

 J.T. v United Kingdom (2000) Times Law Report, 5 AprilGoogle Scholar


 
 

 Royal College of Nursing (1998) Guidance for Nurses on “Next of Kin” for Lesbian and Gay Patients and Children with Lesbian or Gay Parents.
Issues in Nursing and Health 47. London: Royal College of Nursing.Google Scholar




 

         
Submit a response
 
 
eLetters

 No eLetters have been published for this article.
  



 
 [image: alt] 
 
 



 You have 
Access
 [image: alt] 
 




Open access

 	4
	Cited by


 

   




 Cited by

 
 Loading...


 [image: alt]   


 













Cited by





	


[image: Crossref logo]
4




	


[image: Google Scholar logo]















Crossref Citations




[image: Crossref logo]





This article has been cited by the following publications. This list is generated based on data provided by
Crossref.









Kinton, Mat
2003.
Gay and lesbian partners of mentally ill patients.
Psychiatric Bulletin,
Vol. 27,
Issue. 3,
p.
115.


	CrossRef
	Google Scholar






King, Michael
2003.
Dropping the Diagnosis of Homosexuality: Did it Change the Lot of Gays and Lesbians in Britain?.
Australian & New Zealand Journal of Psychiatry,
Vol. 37,
Issue. 6,
p.
684.


	CrossRef
	Google Scholar






King, Michael
2003.
Dropping the Diagnosis of Homosexuality: Did it Change the Lot of Gays and Lesbians in Britain?.
Australian & New Zealand Journal of Psychiatry,
Vol. 37,
Issue. 6,
p.
684.


	CrossRef
	Google Scholar






Kinton, Mat
2003.
Gay and lesbian partners of mentally ill patients.
Psychiatric Bulletin,
Vol. 27,
Issue. 3,
p.
115.


	CrossRef
	Google Scholar


















Google Scholar Citations

View all Google Scholar citations
for this article.














 

×






	Librarians
	Authors
	Publishing partners
	Agents
	Corporates








	

Additional Information











	Accessibility
	Our blog
	News
	Contact and help
	Cambridge Core legal notices
	Feedback
	Sitemap



Select your country preference



[image: US]
Afghanistan
Aland Islands
Albania
Algeria
American Samoa
Andorra
Angola
Anguilla
Antarctica
Antigua and Barbuda
Argentina
Armenia
Aruba
Australia
Austria
Azerbaijan
Bahamas
Bahrain
Bangladesh
Barbados
Belarus
Belgium
Belize
Benin
Bermuda
Bhutan
Bolivia
Bosnia and Herzegovina
Botswana
Bouvet Island
Brazil
British Indian Ocean Territory
Brunei Darussalam
Bulgaria
Burkina Faso
Burundi
Cambodia
Cameroon
Canada
Cape Verde
Cayman Islands
Central African Republic
Chad
Channel Islands, Isle of Man
Chile
China
Christmas Island
Cocos (Keeling) Islands
Colombia
Comoros
Congo
Congo, The Democratic Republic of the
Cook Islands
Costa Rica
Cote D'Ivoire
Croatia
Cuba
Cyprus
Czech Republic
Denmark
Djibouti
Dominica
Dominican Republic
East Timor
Ecuador
Egypt
El Salvador
Equatorial Guinea
Eritrea
Estonia
Ethiopia
Falkland Islands (Malvinas)
Faroe Islands
Fiji
Finland
France
French Guiana
French Polynesia
French Southern Territories
Gabon
Gambia
Georgia
Germany
Ghana
Gibraltar
Greece
Greenland
Grenada
Guadeloupe
Guam
Guatemala
Guernsey
Guinea
Guinea-bissau
Guyana
Haiti
Heard and Mc Donald Islands
Honduras
Hong Kong
Hungary
Iceland
India
Indonesia
Iran, Islamic Republic of
Iraq
Ireland
Israel
Italy
Jamaica
Japan
Jersey
Jordan
Kazakhstan
Kenya
Kiribati
Korea, Democratic People's Republic of
Korea, Republic of
Kuwait
Kyrgyzstan
Lao People's Democratic Republic
Latvia
Lebanon
Lesotho
Liberia
Libyan Arab Jamahiriya
Liechtenstein
Lithuania
Luxembourg
Macau
Macedonia
Madagascar
Malawi
Malaysia
Maldives
Mali
Malta
Marshall Islands
Martinique
Mauritania
Mauritius
Mayotte
Mexico
Micronesia, Federated States of
Moldova, Republic of
Monaco
Mongolia
Montenegro
Montserrat
Morocco
Mozambique
Myanmar
Namibia
Nauru
Nepal
Netherlands
Netherlands Antilles
New Caledonia
New Zealand
Nicaragua
Niger
Nigeria
Niue
Norfolk Island
Northern Mariana Islands
Norway
Oman
Pakistan
Palau
Palestinian Territory, Occupied
Panama
Papua New Guinea
Paraguay
Peru
Philippines
Pitcairn
Poland
Portugal
Puerto Rico
Qatar
Reunion
Romania
Russian Federation
Rwanda
Saint Kitts and Nevis
Saint Lucia
Saint Vincent and the Grenadines
Samoa
San Marino
Sao Tome and Principe
Saudi Arabia
Senegal
Serbia
Seychelles
Sierra Leone
Singapore
Slovakia
Slovenia
Solomon Islands
Somalia
South Africa
South Georgia and the South Sandwich Islands
Spain
Sri Lanka
St. Helena
St. Pierre and Miquelon
Sudan
Suriname
Svalbard and Jan Mayen Islands
Swaziland
Sweden
Switzerland
Syrian Arab Republic
Taiwan
Tajikistan
Tanzania, United Republic of
Thailand
Togo
Tokelau
Tonga
Trinidad and Tobago
Tunisia
Türkiye
Turkmenistan
Turks and Caicos Islands
Tuvalu
Uganda
Ukraine
United Arab Emirates
United Kingdom
United States
United States Minor Outlying Islands
United States Virgin Islands
Uruguay
Uzbekistan
Vanuatu
Vatican City
Venezuela
Vietnam
Virgin Islands (British)
Wallis and Futuna Islands
Western Sahara
Yemen
Zambia
Zimbabwe









Join us online

	









	









	









	









	


























	

Legal Information










	


[image: Cambridge University Press]






	Rights & Permissions
	Copyright
	Privacy Notice
	Terms of use
	Cookies Policy
	
© Cambridge University Press 2024

	Back to top













	
© Cambridge University Press 2024

	Back to top












































Cancel

Confirm





×





















Save article to Kindle






To save this article to your Kindle, first ensure coreplatform@cambridge.org is added to your Approved Personal Document E-mail List under your Personal Document Settings on the Manage Your Content and Devices page of your Amazon account. Then enter the ‘name’ part of your Kindle email address below.
Find out more about saving to your Kindle.



Note you can select to save to either the @free.kindle.com or @kindle.com variations. ‘@free.kindle.com’ emails are free but can only be saved to your device when it is connected to wi-fi. ‘@kindle.com’ emails can be delivered even when you are not connected to wi-fi, but note that service fees apply.



Find out more about the Kindle Personal Document Service.








The College








	Volume 26, Issue 11
	
Annie Bartlett (a1), James Warner (a1) and Michael King (a1)

	DOI: https://doi.org/10.1192/pb.26.11.437





 








Your Kindle email address




Please provide your Kindle email.



@free.kindle.com
@kindle.com (service fees apply)









Available formats

 PDF

Please select a format to save.

 







By using this service, you agree that you will only keep content for personal use, and will not openly distribute them via Dropbox, Google Drive or other file sharing services
Please confirm that you accept the terms of use.















Cancel




Save














×




Save article to Dropbox







To save this article to your Dropbox account, please select one or more formats and confirm that you agree to abide by our usage policies. If this is the first time you used this feature, you will be asked to authorise Cambridge Core to connect with your Dropbox account.
Find out more about saving content to Dropbox.

 





The College








	Volume 26, Issue 11
	
Annie Bartlett (a1), James Warner (a1) and Michael King (a1)

	DOI: https://doi.org/10.1192/pb.26.11.437





 









Available formats

 PDF

Please select a format to save.

 







By using this service, you agree that you will only keep content for personal use, and will not openly distribute them via Dropbox, Google Drive or other file sharing services
Please confirm that you accept the terms of use.















Cancel




Save














×




Save article to Google Drive







To save this article to your Google Drive account, please select one or more formats and confirm that you agree to abide by our usage policies. If this is the first time you used this feature, you will be asked to authorise Cambridge Core to connect with your Google Drive account.
Find out more about saving content to Google Drive.

 





The College








	Volume 26, Issue 11
	
Annie Bartlett (a1), James Warner (a1) and Michael King (a1)

	DOI: https://doi.org/10.1192/pb.26.11.437





 









Available formats

 PDF

Please select a format to save.

 







By using this service, you agree that you will only keep content for personal use, and will not openly distribute them via Dropbox, Google Drive or other file sharing services
Please confirm that you accept the terms of use.















Cancel




Save














×



×



Reply to:

Submit a response













Title *

Please enter a title for your response.







Contents *


Contents help










Close Contents help









 



- No HTML tags allowed
- Web page URLs will display as text only
- Lines and paragraphs break automatically
- Attachments, images or tables are not permitted




Please enter your response.









Your details









First name *

Please enter your first name.




Last name *

Please enter your last name.




Email *


Email help










Close Email help









 



Your email address will be used in order to notify you when your comment has been reviewed by the moderator and in case the author(s) of the article or the moderator need to contact you directly.




Please enter a valid email address.






Occupation

Please enter your occupation.




Affiliation

Please enter any affiliation.















You have entered the maximum number of contributors






Conflicting interests








Do you have any conflicting interests? *

Conflicting interests help











Close Conflicting interests help









 



Please list any fees and grants from, employment by, consultancy for, shared ownership in or any close relationship with, at any time over the preceding 36 months, any organisation whose interests may be affected by the publication of the response. Please also list any non-financial associations or interests (personal, professional, political, institutional, religious or other) that a reasonable reader would want to know about in relation to the submitted work. This pertains to all the authors of the piece, their spouses or partners.





 Yes


 No




More information *

Please enter details of the conflict of interest or select 'No'.









  Please tick the box to confirm you agree to our Terms of use. *


Please accept terms of use.









  Please tick the box to confirm you agree that your name, comment and conflicts of interest (if accepted) will be visible on the website and your comment may be printed in the journal at the Editor’s discretion. *


Please confirm you agree that your details will be displayed.


















